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THE PROPOSED INTERNATIONAL PRIZE COURT 

Had the Second Hague Conference done nothing more than adopt 
the convention for the establishment of an International Prize Court, 
it would have sufficiently justified its being called together and 
refuted the criticisms of those who, because it did not accomplish 
all its most enthusiastic supporters desired, have sought to belittle its 
results. It marks an important step forward in the adjustment 
of international differences. It provides for the first time, so far as 
I know, for the compulsory arbitration of certain questions, though 
of a limited class, and establishes a court which shall have a superior 
jurisdiction over the courts of the signatory powers. 

The convention is not only significant in this particular, but 
because of its potentiality in the possible creation of other courts 
of more enlarged powers, which may ultimately go far toward the 
peaceful settlement of all international disputes which do not involve 
the integrity of the territory or the vital interests or honor of the 
particular powers. These are generally admitted to be beyond the 
scope of arbitration. 

This convention was the outcome of two propositions — one by 
the German delegation for the establishment of a high international 
court of prizes, and the other by the British delegation for a perma- 
nent court of international appeals. Both these delegations agreed, 
and indeed it was the opinion of the entire conference, that there was 
a clear distinction between land and sea operations, in the fact that 
the former are carried on against the enemy alone, and require no 
judicial authorization; while the latter, dealing as they do with the 
property of neutrals who are alleged to have violated their neutrality, 
require a judicial determination both of the question of violation 
and of the fact of neutral ownership. It is only by such determi- 
nation that diplomatic reclamations can be avoided. Necessarily, 
these proceedings must be carried on in a court of the belligerent 
captor. No captor could be expected to send his prize to 
a port of the country to which she belonged, for condemnation, 
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since every objection made to the partiality of the one would be 
equally applicable to the other. Hence, from time immemorial, the 
courts of the capturing power have asserted the jurisdiction of 
determining the validity of the capture. While no suspicion may 
attach to the integrity or impartiality of these courts, their judgments 
are largely governed by the local law, which in this respect may differ 
from the international law. That the national courts should differ 
among themselves with respect to the rights of neutrals is no more 
than would naturally be expected from the fact that one court may 
belong to a strong naval state, interested in enlarging belligerent 
powers, while another may belong to a neutral state, enjoying a large 
trade with the belligerents. If any court dealing with prize cases can 
be suspected of partiality, it would naturally be that of the belligerent 
captor, since to the ordinary motives which bias the opinions of even 
the best of men are added those of patriotism and a desire to encour- 
age that arm of the government which is engaged in fighting its 
battles. Under such circumstances it is not strange that complaints 
are sometimes made that their judgments do not conform to interna- 
tional law, or that the courts lean unduly towards sustaining a 
capture made by persons acting in good faith, but in ignorance of all 
the facts. They certainly can not be expected to have much sym- 
pathy for, or to properly appreciate the legal rights of, those who 
are seeking to take advantage of the misfortunes of their country to 
carry on an illicit but profitable trade. With a view, then, of 
obtaining a court which, by its dignity, the number, learning, and 
impartiality of its judges, should command the confidence not only 
of the belligerents and of neutral maritime powers, but of the whole 
civilized world, the conference adopted the convention for the estab- 
lishment of an international court. 

We are confronted upon the threshold of the convention with the 
power of the President and the Senate under the Constitution to 
assent to the creation of a foreign court, with jurisdiction over the 
courts created by Congress, and even over the Supreme Court of 
the United States. The appeal is given as a matter of right from the 
prize court of the belligerent captor, and may be based upon the 
ground that the judgment was wrong, either in fact or in law. The 
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prize court from which the appeal may be taken is not named, but 
a further article provides that it may be taken after judgment in the 
court of first instance, or only after an appeal, as the municipal law 
of the belligerent captor may decide. To prevent unnecessary delay 
in the disposition of cases in the national courts, it is provided that 
but one appeal shall lie from the original judgment, and that, if the 
national courts shall fail to give final judgment within two years 
from the date of the capture, the case may be carried directly to the 
International Court. As, under the laws of Congress, resort may 
be had to the Supreme Court of the United States, which, though not 
a foreign court, is a court acting under a different sovereignty, only 
from the final decree of a State court of last resort, I think we may 
assume that by analogy Congress would require that parties exhaust 
their remedies in the local courts before resorting to an appeal to the 
International Court. This would limit the appeal to the final de- 
crees of the Supreme Court, except in cases where no appeal lies to 
that court under Revised Statutes, section 695. 

But the question still remains as to the power of the Senate, or of 
Congress, to provide for a review of cases adjudicated in the Supreme 
Court of the United States — a court created by the Constitution, 
whose original jurisdiction, at least, is fixed by the same instrument. 
Congress has provided for an appeal to that court, with certain 
limitations, from all inferior Federal courts, and, with certain other 
limitations, from the highest courts of the several States. But no 
power is given to review a decision of the Supreme Court, and I 
know of no method by which this can be done. But the power to 
review given to the International Prize Court implies the power to 
reverse, and the Supreme Court of the United States, while much 
given to reversing the decrees of inferior courts, and occasionally 
even itself, is so little accustomed to being reversed that as a private 
citizen I would not undertake to say what answer that court would 
make to an application to transmit its record to the International 
Bureau, which seems to be a kind of clerk's or registrar's office. I 
have no doubt the application would be given respectful considera- 
tion. One may hope in the interests of humanity that the court 
may see its way clear to granting it. There is nothing in the Con- 
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stitution prohibiting it, and it is quite possible that under its general 
power over the jurisdiction and procedure of its courts, and to 
provide for the general welfare, Congress may, so far as it can act 
upon the subject at all, waive so much of its sovereignty as to allow 
an appeal from its own to an international court. One can not be 
familiar with the practice of the Supreme Court without recognizing 
the impossibility of one member speaking for all; but we may rest 
assured that its decisions will be given in the spirit of justice and 
amity to other nations, as well as in consonance with the letter of 
the Constitution. 

This appeal is by no means a general one, but is limited to judg- 
ments affecting the property of a neutral power or individual, or 
affecting enemy property, and relating to cargo on board a neutral 
ship, or an enemy ship captured in neutral territorial waters, or in 
violation of some convention in force between the belligerent powers, 
or of the laws of the belligerent captor. Although the appeal must 
in general be taken by a neutral power or individual, in the latter 
class of cases it may be taken by a subject or citizen of an enemy 
power. 

Limited as this jurisdiction is in respect to persons and property, 
it extends to a great variety of possible subjects. Indeed, there is 
scarcely a question connected with the rights of neutrals in time of 
war that may not be brought before the court for adjudication. The 
convention requires the appointment of fifteen judges of known 
proficiency as jurists in questions of international maritime law, 
and of the highest moral reputation, nine of whom are necessary to 
constitute a quorum, or seven if the judges are less than eleven. A 
majority of these must almost necessarily be neutrals, though by 
article 15 judges from certain contracting powers — viz, Germany, 
the United States, Austria-Hungary, France, Great Britain, Italy, 
Japan, and Russia — are always summoned to sit, and by article 18 
the belligerent captor and the neutral is each entitled to appoint 
a naval officer to sit as assessor, but with no voice in the decision. 
These judges are appointed for six years, with power of reappoint- 
ment. There is also a provision that if a belligerent power has no 
regular judge upon the court it may ask that a judge appointed by 
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itself may take part in the settlement of all cases arising from the 
war. The limitation of judges to jurists of known proficiency in 
international maritime law was doubtless intended to forestall the 
appointment of men, however high their rank, who are distinguished 
only as diplomatists or politicians. 

While the classes of cases with which the court may deal are not 
specifically enumerated, they may be said in general to embrace all 
those in which the rights of neutrals or the sanctity of their territory 
has been directly or indirectly invaded, as well as the single case 
where a capture has taken place in violation of a treaty between the 
belligerent powers, or of a statute of the belligerent captor. It may 
involve the right to make a capture before a declaration of war or 
notification of hostilities, a question formerly much mooted, but now 
apparently set at rest by the third convention, which recognizes that 
hostilities should not commence without notice, either in the form 
of a declaration of war or of an ultimatum in the nature of such 
declaration ; the definition of the words " contraband of war," per- 
fectly well settled in its general principles, but uncertain in its 
applicability to materials and machinery for the manufacture of 
arms and munitions of war, and particularly to coal, horses, provi- 
sions, and certain other articles the contraband character of which is 
dependent upon the question whether they are destined for the use of 
the belligerent army or the support of a peaceful people; the right 
of blockade, by whom it may be asserted, how it should be notified 
to neutral nations, and the extent to which it must be made effective, 
as well as the acts necessary to constitute a breach, and how far the 
right of capture applies to vessels bound immediately to a neutral 
and ultimately to a blockaded port, or what is known as the doctrine 
of continuous voyages; how far the right to issue letters of marque 
has been retained; the immunity of hospital and cartel ships, mail 
steamers, fishing vessels (recently held immune in the Paquette 
Habana) ; the rights of neutral commerce, and the principle of free 
ships, free goods, as well as the question of due diligence in pre- 
venting the equipment of war vessels in neutral ports, so exhaustively 
considered by the Geneva Tribunal. The immunity of all private 
property at sea, so earnestly pressed by the American representatives 
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at The Hague, and so ably opposed by Captain Mahan, can hardly 
be said to have become a judicial question, since I know of no mari- 
time power which has granted such immunity to enemy's property, 
though more than one has professed a willingness to unite with other 
nations in a convention to that effect. However favorable the pro- 
posed court might be to the principle of immunity, it is after all but 
a judicial body and, like any other court, bound to decide according 
to the accepted principles of international law, with no further 
legislative power than every court has to adopt a reasonable con- 
struction where the law is unsettled, or the judgments of the national 
courts are conflicting. 

In accordance with this familiar principle, the convention pro- 
vides, in article 7, that if the question of law to be decided is covered 
by a treaty between the captor and the neutral power interested the 
court is governed by the provisions of that treaty ; that in the absence 
of such provisions, the court shall apply the principles of interna- 
tional law ; and if no generally recognized rule exists, the court shall 
give judgment in accordance with the general principles of justice 
and equity. This is analogous to tbe rulings of our own courts in cases 
of international collisions, where if both vessels are sailing under the 
same flag, or under different flags having the same laws, the law of 
the flag is administered; but if sailing under different flags and 
different laws, the law of the forum is administered ex necessitate, 
since it would be obviously unfair to prefer the law of one flag to that 
of the other. These provisions as to the law to be applied also extend 
to the order and mode of proof. Whether the burden of proof be 
upon the belligerent captor to establish the regularity of the capture, 
or upon the neutral to prove its illegality, and in what manner these 
proofs shall be made, are left to be determined by the local courts, 
with the proviso that the court may disregard failure to comply with 
the procedure laid down in the enactments of the belligerent captor 
when it is of opinion that the consequences of complying therewith 
are unjust and inequitable. If the court pronounces the capture to 
be valid, the property shall be disposed of in accordance with the 
law of the belligerent captor. If it pronounces it to be null, the 
court shall order restitution of the vessel or cargo, and shall fix, if 
there is occasion, the amount of the damage. 
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In this connection a possible complication may arise in the insist- 
ence of particular nations, before ratification takes place, upon the 
observance of certain familiar principles of the local law, in cases 
in which their own vessels are concerned. These would operate as 
modifications or amendments of the original convention, and if 
insisted upon by many of the powers might become so numerous as 
to prove its impracticability, and wreck the whole system. If the 
local law of the belligerent captor were to be applied in determining 
the validity of the capture in each instance, nothing would be left to 
the International Court except the question of compliance with that 
law in the particular case; when, in fact, the main object of the 
International Court is not to apply the local law, but the principles 
of the law of nations, and in the absence of any provisions covering 
the case the general principles of justice and equity. As this is the 
first attempt to establish a general international court having juris- 
diction not of a particular case agreed upon beforehand, but of all 
cases of a particular class, its success will be watched with great 
interest, though it may be many years before a naval war upon a 
large scale will call its jurisdiction into active exercise. The longer 
its powers are suffered to remain dormant the better it will be for 
the peace of the Avorld. 

That any system of international courts will ever be devised which 
will bring about an era of universal peace is probably, to use a phrase 
current in politics many years ago, an " iridescent dream." The 
combative instinct is too deeply implanted in the human breast to be 
repressed by an umpire that has not a physical power strong enough 
to enforce its decrees against all opposition. Courts of law and the 
police are able to control this instinct among individuals, but in all 
bodies of men where each individual is free to speak his mind the 
gaudium certaminis, the desire to stir up strife for its own sake, or 
to obtain a notoriety for leadership, is often so strong as to subor- 
dinate the real business for which the body is assembled and throw it 
into confusion. This trait is as prominent among nations as among 
individuals. Large armies are maintained and battleships built as 
guaranties of peace, but their very existence is provocative of war, 
and the temptation to use them to demonstrate their efficiency is often 
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stronger than the original intent to employ them only to repel an 
unjustifiable attack. 

There is much force in the suggestion, so often made of late, that 
the best guaranty of peace is the increasing destructiveness of war. 
There is probably no branch of human industry in which greater 
changes have taken place during the past century than in the art of 
war. The modern ironclad bears no greater resemblance to the 
ancient frigate than an automobile of to-day to the one-horse " shay " 
of our great-grandfathers, while the superior range and rapidity of 
firing of modern rifles and breach-loading guns over the flintlock 
muskets and smooth-bored cannon of the Napoleonic wars has com- 
pletely revolutionized the conduct of campaigns and the order of 
battle. The enormously increased expense of warlike equipments 
is also an argument making strongly for the preservation of peace. 
When it is considered that the cost of a first-class battleship is about 
ten million dollars, and that of maintaining and navigating it nearly 
one million per year; that the cost of a single coast-defense gun, 
which will sink a ship at a distance of twelve or fifteen miles, is not 
less than seventy thousand dollars ; that the cost of firing it is about 
one thousand, and that its life is limited to less than a hundred 
discharges, when it has to be largely reconstructed, it is evident that 
there must be a corresponding increase in taxation, or that this 
country, with all its immense wealth, will find itself outclassed in a 
naval engagement. 

Wars, which were formerly carried on only upon land or sea, 
are gradually establishing for themselves a new theater of operation 
in the air. Much of the inventive genius of the past ten years has 
been expended in devising balloons and flying machines designed for 
use in time of war ; and the nations of Europe, always alert to detect 
signs of a possible invasion, are watching these new birds of prey 
with apprehension as to their future development. The fourteenth 
convention, or rather declaration, of the Hague conference has made 
a special provision against the launching of projectiles and explo- 
sives from balloons and aerial machines. 

But it is not alone in equipment that modern warfare has made 
such remarkable progress. Owing to the assistance received from 
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railways, armies which required months to mobilize and march to 
the front are now gathered together, despatched by rail in as many 
days, and hurled against the opposing force in a sharp and decisive 
series of engagements. In short, a war of thirty years, or even of 
seven years, is now an impossibility. Defeat, too, is often so much 
more serious that no time is given for recuperation, and the fate of 
nations may be decided in the first general battle. Under such 
circumstances, and with such numerous possibilities, wars are under- 
taken with great reluctance, and a matter which would have been 
considered a casus belli a century ago is now treated as a proper 
subject for arbitration. It is safe to say that the beauty of a modern 
Helen will never be the occasion of another ten years' war. If the 
progress made in the art of war and the equipment of armies during 
the last half century be continued for another, it is easy to imagine 
the result in the total annihilation of one or possibly both of the 
opposing forces — a contingency which no nation, however belliger- 
ent, would care to face, except in a last effort to save its own 
existence. 

Fortunately, the moral progress of the world during the past 
century contains in itself an assurance that a war will not be under- 
taken without a substantial cause, and until every effort of diplomacy 
has been exhausted to avert it. As individuals advance in civiliza- 
tion and refinement, they are less likely to resort to violent methods 
to redress real or fancied wrongs. As with individuals, so with 
nations. In the face of much discouragement and disappointment 
at the result of legislation, which sometimes has a directly contrary 
effect from that intended, or raises up new evils as serious as those 
it is designed to suppress, no intelligent man can review the history 
of the nineteenth century without being convinced of a substantial 
progress in the tone of political action and public sentiment, and a 
gradual elevation of the race, which must redound to the general 
peace of the world. 

The slave trade and slavery itself has been abolished ; lotteries and 
public gambling houses suppressed; the rights of women enlarged; 
the sale of intoxicating liquors largely restricted; the right of suf- 
frage extended even beyond the limits of prudence ; the spoils system, 
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which began with the Administration of Jackson and continued with 
ever-increasing effrontery to the close of Johnson's, finally became 
abashed at its own audacity, and a reform set in which bids fair to 
exterminate the whole system and establish the saner policy which 
prevailed in the earlier days of the Republic. The same tendency 
is not less manifest abroad. Germany and Italy have been unified, 
and Japan raised from what, in the schoolbooks of our boyhood, was 
described as a semi-barbarous people to a civilized and powerful 
State. The hardships of war have been greatly ameliorated by more 
humane methods in the care of the wounded, and by the ninth con- 
vention of the Hague conference forbidding the bombardment of 
undefended harbors, villages, towns, or buildings. 

The policy of arbitration which seems to have obtained to a very 
limited extent among Grecian States, and to have been much dis- 
cussed by publicists during the seventeenth and eighteenth centuries, 
took definite shape in the nineteenth, and was erected into an inter- 
national policy by the Geneva Convention. Since then resort has! 
been had to it with increasing frequency, and a permanent tribunal 
established at The Hague, to which all nations are invited to submit 
their disputes. It is now proposed to extend their scope by creating 
a court with compulsory jurisdiction of certain causes arising in 
time of war. If the convention establishing this court meets with 
the general acceptance of the powers, and the court should prove 
equal to the emergencies of the next great naval war, we may 
reasonably look forward to an extension of the same system to inter- 
national claims for pecuniary damages, the adjustment of disputed 
boundary lines, as in the San Juan case, the rights of fishery in 
territorial waters, the interpretation and application of treaties, the 
forfeiture of concessions or franchises, and in general to all such 
bona fide controversies as are solvable between individuals in a court 
of law or equity. As there are among individuals certain personal 
or family dissensions involving the respective standing or honor of 
the parties, which can not be settled by the courts, there will prob- 
ably always arise as between nations certain questions which can 
only be settled by the arbitrament of the sword. Where there is a 
predetermination to fight, as in the Franco-Prussian war, a slight 
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pretext is sufficient, and no court can possibly prevent it by peaceful 
methods. 

Our own experience in international arbitrations has been such 
as to encourage the belief that they will in time supersede the neces- 
sity, except in a limited class of cases, of resorting to coercive 
measures for the redress of international grievances. True, victory 
has not always perched upon our flag. Nor can this be expected in 
any form of enforcing a litigious right. But while we may think 
that in a particular case their conclusion may be erroneous, I have 
never known a serious charge of incapacity, corruption, or partiality 
to attach to their action. 

Prior to the Civil War most of our disputes were with Great 
Britain, and concerned the long boundary line between the Bay of 
Fundy on the Atlantic and the Straits of Georgia on the Pacific 
Ocean. Some of these were adjusted by commissioners appointed 
by the two Powers, sometimes with a third commissioner as umpire, 
and once, at least, by the arbitration of a foreign potentate. The 
first, decided in 1798, turned upon the identification of the St. 
Croix River, constituting a part of the boundary line under the 
original treaty of 1783, and was settled by three commissioners, one 
appointed by each party, and the third an American chosen by the 
other two. The line seems to have been fixed by unanimous de- 
cision according to the British contention. A further dispute arose 
in 1817, regarding the islands in the Bay of Passamaquoddy, and 
was referred to two commissioners, one from each Power, and a 
compromise judgment rendered. 

The northeast boundary between the State of Maine and the 
British possessions was the subject of two arbitrations, the first of 
which, submitted to two commissioners — one from each Power — 
resulted in a disagreement in 1821, and a second covering the same 
subject was referred to the King of the Netherlands, who made an 
award which was subsequently waived by both parties and the line 
established by a new treaty. 

Of two arbitrations arising in the settlement of the boundary line 
through the Great Lakes, one was determined in 1822 by the award 
of two commissioners, and in the other, the commissioners disagree- 
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ing, the matter was finally adjusted and incorporated into the Ash- 
burton Treaty of 1842. 

The northwestern boundary between British Columbia and the 
present State of Washington was not less fertile of disputes. The 
line east of the Rocky Mountains had been fixed in 1818 by con- 
vention at the forty-ninth parallel of north latitude; but from that 
time until 1846 the line west of the Rocky Mountains was contested 
in a series of negotiations which at one time threatened a war 
between the two countries, but finally, by treaty of 1846, the forty- 
ninth parallel was extended to the middle of the channel between the 
continent and Vancouver Island. But certain islands in this 
channel — notably that of San Juan — still remained in dispute, 
and were at one time jointly occupied by British and American 
troops. Finally, by the treaty of 1871, the matter was referred to 
the Emperor of Germany, as arbitrator, who made an award in 
favor of the United States. 

The Geneva Convention of 1872 was the beginning of a new era 
in the history of international arbitration. Whether we consider 
the dignity of the two Powers interested, the gravity of the questions 
involved, the learning and eminence of the members of the conven- 
tion, the interest displayed in its deliberations by the great powers 
of Europe, as well as the ability of counsel upon both sides, we can 
not avoid the conclusion that this was the greatest judicial tribunal 
of modern times. The foundation of this convention was laid in 
the treaty of 1871, whereby by Article I it was agreed that five 
arbitrators be appointed — two by the Powers interested, one by the 
King of Italy, one by the President of the Swiss Confederation, and 
one by the Emperor of Brazil — who should consider the question 
whether due diligence had been used in preventing the fitting out 
of Confederate vessels within British jurisdiction, and also of pre- 
venting the departure from such jurisdiction of any vessel intended 
to carry on war against the United States. The decision of this 
tribunal, holding that due diligence had not been used, and awarding 
a gross sum of $15,500,000, was a matter of great historical impor- 
tance. The agreement upon this convention probably averted a war 
with the mother country. 
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But we are less concerned with these so-called Alabama claims 
than with the claims of British subjects against the United States, 
and the counterclaims of citizens of the United States against Great 
Britain, distinct from the Alabama claims. The British claims 
were of three classes: 

1. For injuries inflicted by the Confederacy or its citizens ; 

2. Claims growing out of captures by United States cruisers ; 

3. Claims for arbitrary arrests, compulsory military service, and 
other alleged violations of the personal rights of British subjects. 

These claims were, under Articles XII to XVII of the treaty of 
1871, referred to three commissioners — one by each Power, and 
one to be appointed by the President and Her Britannic Majesty 
acting jointly. Count Corti, the Italian Minister at Washington, 
was agreed upon as the third commissioner. 

Under the provisions of the treaty, four hundred and seventy- 
eight British and nineteen American claims were laid before the 
commission. The British claims, with interest, amounted to 
$96,000,000, and the American claims to less than $1,000,000, all 
of which latter were rejected. One hundred and eighty-one British 
claims were allowed, at less than $2,000,000 — a liberal deduction 
from the original amount claimed. 

Many of these claims had been adjudicated by the prize courts 
of this country, and in a great majority of these cases the ultimate 
decision of the Supreme Court was sustained by the commissioners, 
although in three cases, The Hiawatha (2 Black 635), The Cir- 
cassian (2 Wall. 135), in both of which there had been a strong 
dissenting opinion by Mr. Justice Nelson, his view was adopted, 
and in the third case, The Sir William Peele (5 Wall. 517), the 
commissioners disagreed with the Supreme Court upon a subordi- 
nate point. 

Many of these controversies with Great Britain turned upon 
questions of territorial rights, the respective duties of belligerents 
and neutrals in time of war; and had either country been less con- 
ciliatory in its spirit these controversies might have led into an open 
rupture. As it was, there were several occasions in which it seemed 
as though war was inevitable. But the good sense of the Anglo- 
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Saxon race finally asserted its supremacy and saved the two countries, 
as it undoubtedly will many times in the future, from an armed 
conflict. 

The results, as well as the arguments by which they were reached, 
confirm the impression that while there is nothing to impugn the good 
faith or partiality of the local courts, exact justice is more likely 
to be attained by a court of nine members, most of whom are neutrals, 
having no interests either of national pride or patriotism to deflect 
their judgments in favor of one party or the other. Great reforms 
are usually of slow growth, but if the wish for peace be once con- 
ceded the obstacles in the way of securing it will, in the gradual 
and progressive enlightenment of the race, ultimately disappear. 
Indeed, a frank recognition of the evils of an existing system is itself 
a long step towards their amendment. 

We shall all welcome the International Prize Court as an im- 
portant factor in the maintenance of a general peace. 

Henry B. Brown. 



